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IN THE 


(tart of Appeals, iiatrirt of Columbia 

No. 3788. 

W. B. Moses & Sons, a Corporation, Appellant , 

vs. 

Frank L. Lockwood, Appellee. 

BRIEF ON MOTION FOR REARGUMENT. 

Manuscript 1, 2, 3, 4, 5 and 6. 

ERROR I. 

Mr. Justice Campbell said: 

“But the malice spoken of in this rule is not 
merely the doing of an unlawful or injurious act. 
The word implies that the act complained of was 
conceived in the spirit of mischief or of criminal 
indifference to civil obligations.’’ 

Barry vs. Edmunds, 116 U. S. 563. 
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^ Whereas the U. S. Supreme Court in the case of 
Williamson vs. Barrett, 54 U. S. 113, rejected rental 
value as a measure of damages and affirmed the rule 
laid down in the Amiable Nancy 3 Wheat. o60, revers¬ 
ing a Prayer granting rental value as a measure of 

damages: 



“All damages in addition ‘For her use during 
the time necessary to make repairs and fit her for 
business.’ 

The expression ‘fit her for use’ must mean 
either the profits of her probable earnings or 
how much she could have been hired for to others 
during her time of detention.” 

ERROR IV. 


The cases cited in support of rental value as a 
measure of damages are all cases arising in contract 
or accident suits and not in cases of seizure under 
judicial process. 

The case of the Louisville and Interurban R. R. in 
183 Ky. 504, is in conflict with Smith, et al. vs. Condry, 
1 Howard 35, and the case in 168 Ill. Appellate Courts 
56 and 173 N. Y. Supplement 437, are not decisions of 
courts of last resort of their respective states. The 
New York case is in conflict with two cases in higher 


courts of that state. 

N. Y. Guarantee and Indemnity Co. vs. Flynn, 
55 N. Y. Reports 653; 

Cutler vs. James Gould Co., 50 N. Y. Reports 43, 
Hun. 519. 

ERRORS XI AND XVI. 


At the conclusion of the testimony the then defen¬ 
dant submitted motion for a directed verdict in behalf 
of the defendant (R. p. 27) on the ground inter alia that 
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defendant had acted after consultation and with the 
advice of counsel, and the assignment of error No. XI 
(R., p. 5) is directed to the Court’s refusal to grant 
said motion, the motion having been overruled and ex¬ 
ception noted and allowed. 

In instructing the jury the Court refused to allow 
the prayer No. 7 (R., p. 5) of the defendant, which de¬ 
nial was excepted to and exception allowed (R., p. 30). 

These two assignments of error will be discussed 
conjointly. In Cooley on Torts, Sec. 89, p. 173, the 
author says: 

i i It may perhaps turn out that the complainant, 
instead of relying upon his own judgment, has 
taken the advice of counsel learned in the law and 
acted upon that. This should be safer and more 
reliable than his own judgment, not only because 
it is the advice of one who can view the facts 
calmly and dispassionately, but because he is capa¬ 
ble of judging of the facts in their legeal bearings. 
A prudent man is therefore expected to take such 
advice; and when he does so and places all the 
facts before his counsel, and acts upon his opinion, 
proof of the fact makes out a case of probable 
cause, provided the disclosure appears to have 
been full and fair, and not to have withheld any of 
the material facts . 9 ’ 

There is a long list of authorities cited by Mr. Cooley 
in support of the above statement, to which attention 

is respectfully invited. 

It is submitted that if Lockwood has been damaged 
action on the case for damages might be sustained and 
should be his only remedy. The fact that Moses acted 
under advice of counsel negatives malice and should 
be affirmative, when considered with the other facts 




disclosed in the record that there was probable cause 
for the prosecution. 

In actions for malicious prosecution, if it appears 
that the defendant laid before counsel a full and fair 
statement of the facts relevant to the prosecution, and 
acted honestly and in good faith upon the advice given 
him, however erroneous it may have been, there will be 
sufficient evidence of probable cause, the idea of 
malice will be negatived, and action cannot be main¬ 
tained. Am. & Eng. Enc., 2nd ed., Vol. 1, p. 899. 

Ravenga v. Mackintosh, 2 B. & C., 693 (En¬ 
glish) ; 

Widemeyer vs. Hicks, 95 Fed. Rep., 826; 

Hicks v. Brantley, 102 Ga., 264. 

In Stewart v. Sonneborn, 98 U. S., p. 187, in de¬ 
livering the opinion of the Court, Mr. Justice Strong 
said: 

“These cases, and many others, might oe cited 
to show that if the defendants in such a case acted 
bona fide upon legal advice their defense is per¬ 
fect.” Citing and approving Snow v. Allen 1 
Stark, 502; Ravenga v. Mackintosh, 2 B. & C., 693; 
Walter v. Sample, 25 Pa. St., 275; Cooper v. Utter- 
bach, 37 Md., 282; and Olmstead v. Partridge, 16 
Gray (Mass.), 381. 

In Walter v. Sample, 25 Pa. St., 275, Woodward, J., 
in delivering the opinion of the Court, said: 

“Professors of the law are the proper advisers 
of men in doubtful circumstances, and their ad¬ 
vice, when fairly obtained, exempts the party who 
acts upon it from the imputation of proceeding 
maliciously and without probable cause. It may 
be erroneous, but the client is not responsibe for 
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the error. He is not the insurer of his lawyer. 

Whether the facts amount to probable cause is 

the very question submitted to counsel, and when 

the client is instructed that thev do he has taken 

%> 

all the precautions demanded of a good citizen.” 

See also Brwer v. Jacobs, 22 Fed. Rep., 217, cited 
bv this Court in its opinion in this case, wherein it was 
held that the effect of advice of counsel received under 
the conditions existing in the case at bar is to “nega¬ 
tive malice.” 

In LeClear vs. Perkins, 103 Mich., 131, it was held: 

“If a prosecutor has fully submitted to his 
counsel all the facts that he knows that are cap¬ 
able of proof and has acted bona fide upon the 
advice given he negatives the want of probable 
cause and is not liable in an action for malicious 
prosecution, altho the facts did not clearly war¬ 
rant the advice and prosecution.” This case was 
cited, followed, and approved by Mr. Justice Long 
in Poupard v. Dumas, 105 Mich., p. 326. 

See also Ames v. Rathbun & Stearns, 55 Barb. 
(N. Y.), 194, wherein Mr. Justice Gilbert, in deliver¬ 
ing the opinion of the Court, said: 

“Advice of counsel, given upon a full and fair 
statement of the case and acted upon in good faith, 
is no doubt a good defense to an action for mali¬ 
cious prosecution.” 

In Miller v. Chicago, etc., R. R. Co., 41 Fed. Rep., 
p. 898, it was held that a prima facie case of probable 
cause is made out when it appeared that the prosecut¬ 
ing witness took the advice of counsel, citing and fol¬ 
lowing the rule laid down by the Supreme Court of 




the United States in the Stewart v. Sonneborn case, 
supra. 

In Emerson vs. Cohen, 111 Pa. St., 619, Mr. Justice 
Gordon, citing a recent decision in the same Court, 
reiterated and affirmed the language of Mr. Justice 
Trunkey, as follows: 

“When the prosecutor submits the facts to an 
attorney at law, who advises that they are suffi¬ 
cient, and he acts thereon in good faith, such ad¬ 
vice is often called probable cause and is a defense 
to an action of malicious prosecution, but in strict¬ 
ness in taking the advice of counsel and acting 
thereon the inference of malice arising from want 
of a probable cause is rebutted.” 

Again, in Leahey vs. March, 155 Pa. St., p. 459, 
Mr. Justice Thompson said, in delivering the opinion 
of the Court: 

“It is well settled, as was said bv Mr. Justice 
Trunkey in McCarthy v. DeArmat, 99 Pa., p. 67, 
that what facts and circumstances will amount to 
a probable cause is a question of law; whether 
they exist in a particular case is a question of 
fact . 9 ’ 

See, also, Coggswell v. Bohn, 43 Fed. Rep., 411, 
wherein Mr. Justice Nelson, in delivering the opinion 
of the Court, said: 

“If the defendant in this case stated fullv to 
his counsel his claim in the suit against Coggswell 
and was advised that he had a case, his defense 
was complete , and the plaintiff was entitled to 
nothing. ’ ’ 

Attention is also invited to the case of Blunk v. Atchi¬ 
son, etc., R. R. Co., 38 Fed. Rep., 311, wherein Mr. 
Justice Brewer, in charging the jury, said: 
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. “If a party in a case like this discloses all the 
facts that he knows, or by the exercise of reason¬ 
able care he can obtain, honestly, fully, and fairly 
to counsel, and that counsel advise him that the 
facts thus stated make out a case, then he is justi¬ 
fied in acting on that advice. ’ ’ 

Referring to this matter of advice of counsel, in 
Cooper v. Utterbach, 37 Md., 310, Mr. Justice Bowie, 
in delivering the opinion of the Court, said: 

“The better opinion being * * * the prosecution 
is not liable to an action for malicious prosecu¬ 
tion, even if the facts did not warrant the advice 
(of counsel) and prosecution.” 

Attention is invited to the Leahey v. Marsh case, 
supra , wherein it is stated that what facts and circum¬ 
stances will amount to a probable cause is a question 
of law to be decided by the Court, altho the exist¬ 
ence of such facts is a question for the jury to deter¬ 
mine. In this connection, attention is respectfully 
invited to Vinal v. Coe, 18 W. Va., p. 1, wherein it is 
stated by the learned justice in the opinion of the 
Court, that: 

“While probable cause is a mixed question of 
law and fact, but the facts being admitted, 
whether they constitute probable cause or not or 
whether from their existence or absence probable 
cause may be inferred, is a pure question of law 
for the court to determine and not for the jury.” 

Now, it is submitted, that there is no question as to 
whether or not the plaintiff in error in the case at bar 
acted under the advice of counsel, and therefore, 
whether or not the case should belong to the sole 
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province of the trial Justice or should have been sub¬ 
mitted to the jury is a purely legal proposition and is 
the question now before this Court on the errors al¬ 
leged and the exceptions noted and allowed and now 
being discussed. 

It is submitted that in order for the advice of 
counsel to constitute a complete defence the client 
is required to make a full and fair disclosure to his 
counsel of all the facts material to the prosecution 
which are within his knowledge or which he could 
have ascertained by the exercise of reasonable dili- 
gence, and this proposition is supported by a long line 
of decisions, among which may be noted the following: 

Hewlett vs. Crush ley, 5 Taunt., 277 (English); 

Blount vs. Atchison, etc., R. R. Co., 38 Fed. Rep., 
311; 

Cuthburt vs. Galloway, 35 Fed. Rep., 466; 

Miller vs. Chicago, etc.. R. R. Co., 41 Fed. Rep, 
898; 

Donnelly vs. Daggett, 145 Mass., 314; 

Willard vs. Holmes, 21 N. Y. Supp., 998; 

Howe vs. Oldman, 69 Hun. (N. Y.), 57; 

Thompson vs. Lumlev, 50 How. Pr. (N. Y. C. 
PL), 105; 

Sherburne vs. Rodman, 51 Wis., 474. 

In delivering the opinion of the Court in the case of 
Barhight vs. Tammany, 158 Pa. St., 545, McCullum, 
J., said: 

“The legal advice which constitutes a defense 
to an action for malicious prosecution must rest 
upon an honest and full presentation to counsel 
of all the facts within the knowledge of the prose¬ 
cutor, or which he lias reasonable ground for be¬ 
lieving that he is able to prove.” 


It is submitted that the plaintiff in error did in fact 
consult an attorney, and did in fact submit to him 
all the facts within his knowledge, and an inspection of 
the facts sworn to by the various witnesses heard on 
behalf of both the plaintiff and the defendant in the 
case at bar will establish that every fact brought out 
by the parties or that the evidence tended to prove was 
fairly and fully submitted to the attorney, as shown by 
his testimony (R., p. 26), with the exception of two of 
the facts evolved. 

One fact that was not disclosed to the attorney was 
the existence of the conditional bill of sale, as to which 
the plaintiff in error is charged with constructive 
notice that the ownership of the car did not vest in 
Moore, the debtor, but as to this matter, while it is ad¬ 
mitted that the plaintiff in error might have with due 
diligence informed himself, it is submitted that the 
inquiry directed to the sales company that sold the car 
to Moore as to whether or not it had any claim 
against the car and their reply to such inquiry that 
the car had been paid for in full by Moore, was suffi¬ 
cient to negative the effect of any recorded condi¬ 
tional bill of sale. In other words, if the terms of the 
payment provided for under the conditional bill of 
sale had been fully complied with, then the fact that 
the claim had not been released of record did not and 
could not affect Moore’s interest in the property 
covered thereby. It is therefore submitted that the 
plaintiff in error exercised all reasonable diligence 
with respect to the ownership of the car as between the 

sales company and Moore. 

The only other fact that the evidence adduced at the 
trial tended to establish that was not submitted to the 
attorney was the actual ownership of the car by the 


defendant in error, and covering that matter it is sub¬ 
mitted that plaintiff in error made every reasonable 
effort to ascertain the exact facts. The evidence sub¬ 
mitted at the trial in behalf of the plaintiff in error 
shows (R., p. 20) that the defendant in error when 
approached as to the ownership of Moore’s car stated 
that the car belonged to Moore, and that he had it for 
sale, and that he had a claim against Moore which he 
proposed to satisfy when the car was sold and that his 
authority to make the sale consisted of a bill of sale 
from Moore to himself, which he had not recorded, the 
reasonable and only logical inference from his dis¬ 
closure being that he held the bill of sale in lieu of 
power of attorney from Moore, and that he was acting 
as Moore’s agent in the premises. This statement was 
subsequently contradicted by Lockwood at the trial 
of the cause, when he claimed to be the owner of the 
car, which is a question of fact, but which is contended 
not to be material to the issue raised on this appeal. 

In Widemeyer v. Felton, 95 Fed. Rep., 926, it is spe- 

cificallv held that : — 

%/ 

“A person is justified in relying and acting on 
information given him by others, unless there are 
facts and circumstances to put him on inquiry.” 

It is undisputed that the agent of Moses informed 
him with respect to his conference with Lockwood just 
as he testified at the trial, and that Moses submitted 
all of those facts to his counsel fully, honestly, fairly, 
with no equivocation or omission, and that the facts so 
submitted were all the facts that Moses could have se¬ 
cured information with respect to the matter by the 
exercise of great care and due diligence, and that a 
comparison of the facts testified to by Giesy (R., p. 
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26) to have been submitted to him and the facts that 
evidence finally submitted on both sides disclosed or 
tended to prove shows conclusively that the plaintiff in 
error did submit all the facts involved to his attorney 
and should be entitled to have the case taken from the 
jury under authority of a long line of decisions, both 
Federal and State, holding that such a submission 
should be conclusively held to establish probable cause 
and should negative malice. 

In conclusion attention is invited to the fact that 
the report made by Mason covering his conversation 
with Lockwood (R., p. 20) comprehended statements 
that Lockwood told him he had not recorded the bill 
of sale from Moore to Lockwood and that Lockwood 
was operating the car under a demonstrator’s bor¬ 
rowed license, both of which facts should be con¬ 
sidered as evidencing that Mason’s statement and the 
conclusion of counsel as to probable cause were fully 
justified. 

See Richardson v. Virtue, 2 Hun. (N. Y.), 208, 
wherein Mr. Justice Brady in delivering the opinion 
of the Court, said: 

“The bona fide acts of a party, on advice given 
by counsel after a full and fair statement of the 
case, is evidence of probable cause, however er¬ 
roneous the opinion may be. ’ ’ 

Respectfully submitted, 

James K. Polk, 

S. Herbert Giesy, 
Attorneys for Appellant. 




